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Dear Secretary Cardona and Assistant Secretary Lhamon,

The following comment is submitted on behalf of End Rape On Campus to the Department of
Education (ED) in response to the proposed rule regarding the enforcement of Title IX in cases
of campus sexual violence.” While we are pleased to see broader definitions of sex
discrimination to be inclusive of sex-based discrimination, gender identity, sexual orientation,
and pregnant and parenting students, we believe there are voices and experiences of student
survivors that are left out of the proposed rule based on their protected identity or status. Some
of the proposed provisions would continue to be barriers to equitable and violence-free
education.

Who We Are:

End Rape On Campus (EROC) is a national initiative of Civic Nation, working to ensure the
rights of students who experience sexual violence in an educational context. EROC was
founded by survivors of campus sexual violence who experienced violations of their Title IX
rights as students. The voices and experiences of survivors and students continue to lead our
work today.

What We Do:

" Dep't of Educ., Office for Civil Rights, The U.S. Department of Education Releases Proposed Changes to Title IX Regulations, Invites Public
Comment (June 23, 2022), https://www.ed.gov/news/press-releases/us-department-education-releases-proposed-changes-title-ix-regulations-
invites-public-comment.



We work to end campus sexual violence through our Centering the Margins framework,? by
aiming to center and uplift the voices of historically marginalized student survivors of campus
sexual violence. We proudly work to ensure equal access to education for all survivors,
celebrating their identities and the experiences they bring. Ultimately, we seek to build a world
free from sexual violence. Until then, we focus on centering survivor voices, reforming systems
that harm them, and holding systems and individuals accountable. We do this through three
pillars:

e Survivor Support: EROC assists student survivors and their communities. Our work
includes, but is not limited to, establishing support networks, connecting to resources
such as lawyers and victim advocates, providing information to students about their civil
rights to help them navigate campus Title IX proceedings, and mentoring student
activists. We help students organize for change on campus, connect survivors to the
growing network of our Student Survivor Caucus, and assist students in working with
administrators to ensure best practices are in place and enforced.?

e Education: Through our education-based initiatives, EROC trains and develops
resources for staff, students, groups, and individuals on how to prevent sexual assault
and support survivors, as well as the rights of students under applicable federal and
state laws.*

e Policy Reform: EROC advocates for fair and equitable sexual assault and interpersonal
violence policies and legislation on the campus, local, state, and federal levels. We
support reforms that ensure holistic support for all survivors, statewide affirmative
consent standards, and federal accountability for Title IX, Title I, and Clery Act
enforcement.®

The Critical Need for Title IX

Campus sexual assault is a public policy and public health crisis, which impacts the lives
of students across the country.® In the United States, 26% of undergraduate women, and more
than 6% of men, and 23% of trans and gender-nonconforming students will experience sexual
assault in college.” Sexual violence can affect both a student’s physical and mental health which
can impact their ability to socialize and develop professionally. Nearly 40% of survivors who
report sexual violence to their schools experience a range of education-related financial burdens
as a result of sexual violence including a decline in academic performance that can lead to
financial aid and scholarship loss, academic probation, taking time off, and dropping out, and
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long-term impact on employment and graduate school opportunities.® For students from
historically marginalized populations, these challenges are often exacerbated. Sexual violence
is the most underreported crime and, again, even more so among student populations of
color®, transgender students of color,' students with disabilities,"" immigrant and
undocumented students.'

Compounding these challenges is the fact that most higher education institutions choose
to approach sexual assault from a risk-management perspective: how can the institution protect
its own reputation (and, in some cases, the reputation of the perpetrating student) after a
survivor has reported an incident of sexual assault has occurred? Instead, the focus should be
on both supporting the student who experienced harm and preventing the incident in the first
place.™

Over the last decade, survivors of campus sexual assault have come together to support
one another, demand accountability, and shift our culture to one of prevention, safety, and
respect.’* The current generation of advocates (students, parents, and alumni, alike) have
shown us how pushing for institutional transparency and accountability can lead to meaningful,
long-term changes. They have called for and deserve comprehensive, student-informed plans
for how institutions both work to prevent and respond to reports of sexual violence.'

The “Red Zone” is the period of time between the beginning of the semester and
Thanksgiving break when more than 50% of college sexual assaults occur. This past fall (2021),
the Red Zone was intensified by the number of new students arriving at college campuses
across the country for the first time following the COVID-19 pandemic school closures and
remote learning.'® During those same months, we saw students standing up against the way
their campuses handled sexual assaults. These college and high school students led more than
300 protests and demonstrations demanding change from their school administrators, who have
the power to hold themselves and perpetrators accountable and protect students, survivors, and
their community, writ large."” In order to fully combat the epidemic of sexual violence on college
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campuses, colleges must implement both comprehensive and ongoing community-centered
prevention education efforts and inclusive survivor-centered, culturally responsive reporting
mechanisms and support services for when violence does occur.

We have a shared goal: holistically addressing the epidemic of college sexual assault.
The proposed Title IX regulations are a substantial step toward that goal. In order to realize it
fully and meaningfully impact the experiences of all survivors, the proposed rule requires
adjustments in four key areas: mandatory reporting; investigation timelines; religious
exemptions; and the standard of evidence for sexual harassment investigations.

Why Centering the Margins in Title IX Matters

Title IX states that “No person in the United States shall, on the basis of sex, be
excluded from patrticipation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving Federal financial assistance.”’® While the original
intent of this law was applied to ensure that there was equitable access to facilities, athletics,
classes, or programs for female students,'® guidance has since been provided to ensure that
students are protected from sexual violence. Following the #MeToo movement,? it has become
clear that students are targeted for sexual harassment not only because of their sex and gender,
but also because of their race, citizenship status, faith, socio-economic status,
disability/neurodivergence, and more.?' Sexual harassment can look different when it is aimed
at these intersecting identities, and students must be protected from all of its forms.

However, under the current proposed rule, there is no mention as to how these
regulations are applicable to students of protected identities other than gender/sex.?? While Title
I, Title VI, and Title VII may serve as federal civil rights laws that prohibit discrimination against
people based on their disability status, on the basis of race, color, or national origin, and as they
seek employment, respectively,? what is unclear is how students, whose multiple, intersectional
identities may fall under two or more of these protected classes, are protected from all forms of
sexual harassment under Title IX. For instance, when a Latinx student is catcalled walking by a
fraternity house with “come on over, we need more Mexican girls to keep the brothers happy,”
that student is experiencing racialized sexual harassment. While the act itself is definitely an act
of sexual harassment, it is also decidedly race-based in nature. In examples like this one, it is
impossible to separate out the impacts of discrimination based on sex from those of
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discrimination based on race. For that reason, it is imperative that Title IX explicitly takes into
account all of a student’s protected identities when providing regulations for addressing sexual
harassment.

Additionally, over the years, media coverage of campus sexual assault has primarily
focused on predominately white institutions (PWIs) such as Ivy League colleges and
universities, Big Ten schools, and schools with large athletic budgets.?* This focus reinforces
the myth that sexual violence doesn’t occur on other campuses. EROC explicitly includes and
supports Centering the Margins (CTM) schools: Historically Black Colleges and Universities,
Tribal-Serving Institutions, Hispanic-Serving Institutions, Rural-Serving Institutions, and
Community Colleges. Unfortunately, we know that sexual violence takes place at all institutions
of higher education.?® While these CTM schools offer unique strengths to their communities
(e.g., providing nurturing, familial, and supportive environments), they are impacted by a lack of
financial resources and support to hire appropriate staff and train personnel, along with other
critical factors, which contribute to underreporting and mishandling of sexual assault cases by
campus administrators at these schools at the same rate as at their PWI counterparts.?®

In the proposed rule, the ED clearly recognizes the applicability of Title IX to gender
identity. Throughout, the new rule explicitly includes gender identity as a protected category.
However, the Department has chosen to conduct a separate rule-making process for the
question of transgender athletes’ participation in single-gender sports. EROC shares the ED’s
recognition of the necessity to include protections based on gender identity in the new rule. We
know that transgender, genderqueer, and gender non-conforming students face some of the
highest rates of both sexual violence and sexual harassment in college populations.? Like the
examples of race-based sexual harassment above, transgender students are often targeted in
ways that are directly connected to their gender identity. We also know that segregation and
discrimination are some of the foundational building blocks of violence. Barring a student from
participating in an educational activity consistent with their gender identity is explicitly prohibited
in the new rule. Barring a student from participating in a school-sponsored athletics program
that is consistent with their gender identity should fall into that category and also be prohibited.
Considering this matter in a separate rule-making process is both unnecessary and
inappropriate, and it artificially separates the questions of segregation and violence, when we
know the two are inexorably linked.

The proposed rule must be explicitly inclusive of all protected identities, as sexual
violence knows no bounds. Anyone, regardless of their identity, can experience sexual violence,
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and many times the intersections of those identities are explicitly targeted in complex ways. The
below section details our concerns about the proposed rule and the inevitable adverse
outcomes and effects it will have on students, especially those from historically marginalized
backgrounds and identities. We note specific suggestions to address these concerns and further
strengthen the proposed rule in order to minimize those adverse consequences.

Our Concerns and Recommendations
Our concerns regarding the proposed rule are as follows:

1. Allowing the implementation of universal mandatory reporting will undoubtedly
cause harm, perpetuate retraumatization, and increase pre-existing distrust in
campus administrators, staff, faculty, and other designated authorities.

Sexual violence, including sexual harassment, is about one person taking control away
from another through an act of violence. Whereas sexual assault removes power and control
from the person being assaulted, effective responses provide information and choices to
survivors so that they may take back control over their own bodies and lives.?® Advocates have
long known that the key to processing and moving through the trauma of interpersonal violence
is empowerment, which encourages survivors to practice their own agency.? Agency can be
activated through the vast array of minute acts and decisions that are made in the aftermath of
an assault. When survivors make small and large decisions about how to respond to the
violence they experienced, how their stories get told, and to whom, they can build back control
over their own lives. Mandatory reporting often halts the incremental progression of survivor
agency.

Importantly, individual agency is not sufficient on its own for a person to take control over
their lives. Empowerment of an individual requires a corresponding shift in the systems with
which individuals interact,*® meaning that colleges and universities need to be responsive to
survivors who are exercising power over their own lives. When survivors of interpersonal
violence feel in control of interactions with systems (law enforcement, courts, and non-profit
victim services) they report greater satisfaction,®' engage in more reporting of abuse,* and
experience higher rates of overall wellbeing.*® This is especially true for survivors of color,
survivors who experience discrimination based on their gender identity and/or sexual
orientation, and other survivors whose identities are marginalized. These groups of survivors
very rarely experience universities as responsive to their need to exercise their own agency.

When a survivor discloses an experience of violence and that person is required to make
a report, the survivor loses control of their story. Their story gets shared, often with a Title IX
Coordinator, whether they want it to be or not. Regardless of how the Coordinator responds (by
offering support, resources, an overwhelming menu of options, or even lack of a response), the
survivor is no longer in charge of who gets to know what happened to them. In some cases,
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survivors also lose control of what happens next. For instance, in cases where multiple survivors
report the same alleged perpetrator, there may be a duty to warn that allows an investigation to
go forward with or without the consent of each individual survivor. If the goal of the proposed
Title IX rule is to holistically address the epidemic of college sexual assault, that must include
effectively responding to survivors as they work to regain control over their lives. Universal
mandated reporting will have the opposite effect.

Many students will likely find themselves in the situations described above - having
disclosed without realizing the control they were giving up by doing so. Others, however, will
avoid disclosing their experiences to anyone. This is especially likely to be true for survivors
whose identities reside at the margins. Only between 5-28% of college sexual assaults are ever
reported to college officials.>* There are many reasons why survivors do not report or seek help
in the aftermath of an assault, not least of which is fear of hostile treatment or disbelief by
authorities.*® The expectation of fair treatment by authorities varies by race, gender, and other
characteristics.*® Additionally, expecting and/or experiencing other forms of institutional
betrayal® (including covering up violence, failing to take preventative measures, etc) also
contributes to underreporting, and is experienced at high rates by minority college students.®
When acknowledging that the majority of student survivors don’t report, it is important to
recognize that non-report rates and reasons for not reporting are not equivalent across race and
other protected identities.

Instead of implementing universal mandatory reporting, the rule should designate both
confidential resources and resources/employees that are mandated to report. The delineation of
these two groups must be explicit and students must be repeatedly informed which resources
are confidential. Confidential resources should be truly confidential and exempt from Clery
reporting requirements. Survivors deserve the ability to share their stories, learn about available
resources, and make choices about their own lives without losing control of what happens to
them next. When survivors of interpersonal violence work with confidential advocates, they are
more likely to formally report, less likely to be treated negatively, and less likely to experience
additional distress and retraumatization.* Universal mandatory reporting eliminates the
possibility of the important process of survivors exercising agency and regaining control.

2. The lack of clear timeframes for investigations will continue to allow
impermissible delays.

The proposed rule does not provide any clarification on a clear timeline that will enable
schools to investigate complaints in a timely manner.*° The proposed rule states that schools
would have to “conduct prompt investigations and set a reasonably prompt timeframe” for all
critical stages of the investigation process for sex-based harassment.*' Schools are allowed to
impose delays in the grievance processes or an extension to the timeframe if there is “good

3 Cantor, D., Fisher, B., Chibnall, S., Townsend, R., Lee, H., Bruce, C., & Thomas, G. (2017). Report on the AAU campus climate survey on sexual
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cause,” yet the proposed rule change would not provide any examples or definition of what
constitutes “good cause”.*> While the proposed rule seeks to make this change in order to avoid
inadvertently suggesting that an extension is mandatory in certain situations,* leaving “good
cause” undefined leaves survivors without guarantee of transparency or accountability in the
investigation process.

With a clear rule about the length of time that investigations should take, survivors could
check in with Title IX coordinators, investigators, and hearing officers and have a rough timeline
to use to help get information about their case. Yet, without a clear timeframe, cases can be
drawn out indefinitely, affecting all parties involved. This creates a situation where schools can
regularly tell survivors that they are “working” on the case or that the case needs to be delayed.
Survivors have no mechanism within the Title IX guidelines to hold their institutions accountable
to conduct a timely investigation. Cases could be delayed until complainants or respondents
graduate, transfer to another institution,* or involuntarily withdraw from a class or drop out
completely.*® This will effectively give schools an easy way to do nothing and provide no remedy
for a complainant while still saying that action is underway, shielding schools from legal liability
at great risk to complainants’ education.

For example, a student who recently graduated from a university located in Arkansas
reported the sexual assault, harassment, and retaliation they experienced by their professor in
their junior year to their Title IX Coordinator. . The student sought out information from their Title
IX office several times since filing a report only to have the office delay, extend, and deny any
information regarding the investigation. Days before graduating, this student was faced with a
defamation suit against their professor. This student was violated by their professor, who they
entrusted to guide them through their academic studies, and betrayed by the institution* that is
federally obligated and responsible to investigate and protect the rights of students. This student
comes from a low-socioeconomic background and was not able to hire a lawyer to support their
ability to engage in civil litigation.

Students should not be forced to wait months or years until their investigation is
completed in order to seek resolution from their schools. Nor should students have to endure
processes blindly, prior to or post-graduation, and engage in legal processes that they are not
equipped to handle alone. Student survivors who also experience institutional betrayal are more
susceptible to experiencing higher levels of posttraumatic symptoms, such as dissociation,
anxiety, sleep problems, sexual dysfunctions, and depression.*’

The new Title IX rule must provide a timeframe within which investigations must be
completed, including benchmarks within the process. The rule must give students a timeline that
both provides transparency in the process and is a tool for holding their schools accountable.
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3. No revisions or considerations were made around permitting schools to claim a
religious exemption.

We submitted commentary in 2019 under the former administration’s notice for the
proposed rule-making process that addressed, among many other topics, the process for
permitting schools to claim a religious exemption. Seeing that the current administration’s
proposed regulations make no reference to possible considerations for change, we wish to
reassert and underscore the importance of reinstating the former requirement of a formal
application for religious exemption.*® The current Title IX regulations have removed the
requirement for schools that wish to claim religious exemptions to notify the Department in
writing and identify which Title IX provisions conflict with their religious tenets. Thus, permitting
schools to opt out of Title IX without notice of warning to the Department or its students. This will
continue to allow schools to retroactively conceal their intent to discriminate, exposing students
to harm, and retaliation, especially women and girls, LGBTQ students, pregnant or parenting
students (including those who are unmarried), and students who access or attempt to access
birth control or abortion.

Further, the Department’s proposed assurances directly conflict with the current and
proposed rule requiring that each covered educational institution “notify” all applicants, students,
employees, and unions “that it does not discriminate on the basis of sex.”° By requiring a
school to tell students that it does not discriminate while simultaneously allowing it to opt out of
anti-discrimination provisions whenever it chooses, the Department is creating a system that
enables schools to actively mislead students. This bait-and-switch practice demonstrates that
the Department is more interested in protecting schools from liability when they discriminate
than in protecting students from discrimination.

Liberty University is a real-life and recent example of religious exemption being used as
a means to weaponize religion to justify punishing a survivor for violating the university’s code of
conduct following the student’s report of being sexually assaulted by another student.*' The
proposed rule gives schools a free pass to discriminate and block access to civil rights
protections for transgender and queer students. The Department’s no-notice religious exemption
is an escape hatch—schools claim the exemption after a report and evade any responsibility.
This provision should be eliminated, and accountability for religious exemptions should remain
in the form of a formal application for an exemption. This tried and true method allows students
a modicum of accountability while not infringing on the religious freedom of schools or unfairly
burdening recipients with needless paperwork.

8 End Rape On Campus participated and submitted a comment in the Federal Register as part of the 2019 Notice for Proposed
Rulemaking Process under the Trump Administration: https://endrapeoncampus.org/blog/comment-on-devos-title-ix-rule/

34 C.F.R. § 106.12(c).

5020 U.S.C. § 1681(a)(3); 34 C.F.R. § 106.8(b)(1)

51 See ProPublica. (2022, January 27). “The Liberty Way”: How Liberty University Discourages and Dismisses Students’ Reports of
Sexual Assaults. ProPublica.
https://www.propublica.org/article/the-liberty-way-how-liberty-university-discourages-and-dismisses-students-reports-of-sexual-a
ssaults
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4. Schools being able to choose which standard of evidence to investigate sexual
harassment may enable schools to impose a more burdensome standard in sexual
assault cases.

The Department’s proposed rule would require schools to use the preponderance
standard unless the school currently uses the “clear and convincing” standard for other
“comparable” investigations.®? However, the Department does not explain what “comparable”
investigations entail, aside from harassment and discrimination.®®* When a school uses one
standard for individuals who perpetrate physical assault or engage in discriminatory conduct but
adopts a higher standard for “comparable” harassment and discrimination, the school has
discriminated by imposing different burdens on victims of similarly serious campus misconduct.

Unlike the criminal justice process (which uses a higher burden) the Title IX complaint
process does not exist for the purpose of punishing accused students. Instead, it exists to
ensure the complainant’s right to an education.® In this framework, both parties (respondent
and complainant) face the same risk-- the loss of educational opportunity.>® Where both parties
face a similar loss it is most fair to impose a burden of persuasion that requires similar
production from both parties. The preponderance standard, which requires adjudicators to find
for whoever’s version of events is supported by 51% or more of the evidence, comes closest to
placing the complainant and the respondent on a level playing field.®

Furthermore, the use of any standard other than the preponderance standard would be
inconsistent with the standard used for other school discipline procedures. Preponderance has
been the recommended standard for use in all student discipline cases for nearly thirty years.*’
If the preponderance standard were used for a plagiarism investigation and a clear and
convincing standard used for a Title IX investigation, the result would be that it is easier for a
student to get removed from school for plagiarism than it is for violence against another student.
This is inconsistent and unfair.

The use of the clear and convincing standard would be inconsistent with the
enforcement of similar civil rights legislation. The burden imposed in adjudicating other civil
rights complaints including Title Il and Title VIl has historically been the preponderance
standard.®® The burden imposed in adjudicating claims not related to sexual violence under Title
IX has always been preponderance.®® There is no reason that complainants seeking relief for
this certain class of violations under this particular civil rights statute should face greater
burdens than complainants under other civil rights laws.

*2 Proposed Rules, 87 Fed. Reg. at 41576 (proposed 34 C.F.R. § 106.45(h)(1)).
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%20 U.S.C.A. § 1681 (West)

% Respondent may lose educational opportunity if disciplined while complainant may face loss of educational opportunity if
presence of a harasser or abuser inhibits their ability to learn or causes them to leave campus. See e.g., Nancy Chi Cantalupo,
Address: The Civil Rights Approach to Campus Sexual Violence, 28 Regent U. L. Rev. 185 (2016).

% Loschiavo, C. & Waller, J. L. Association for Student Conduct Administration. The Preponderance of Evidence Standard: Use In
Higher Education Campus Conduct Processes.

%7 Loschiavo, C. & Waller, J. L. citing Stoner, E. N. I, & Cerminara, K. L. (1990). Harnessing the “spirit of insubordination”: A model
student disciplinary code. Journal of College and University Law, 17(2), 89-114.

%8 Title IX & the preponderance of the evidence: a white paper 7-8 (Aug. 7, 2016), citing Letter from Fatima Goss Graves, Vice
President of Educ. and Emp’t at the Nat’l Women’s Law Ctr., to Catherine Lhamon, Assistant Sec. for Civil Rights 7-10 (Nov. 21,
2013).
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Finally, the use of a standard besides the preponderance standard is inconsistent with
the manner the civil court system adjudicates analogous complaints. Were a complainant under
Title I1X to file suit against a respondent for assault and battery, the claim would be decided
under the preponderance of evidence standard used in most civil courts.®®

For these reasons, the preponderance of the evidence standard is most consistent with
the goals of Title IX enforcement and adjudication of similar and related claims. We suggest that
the new rule adopt the preponderance of the evidence standard as the burden to be used on all
campuses.

Conclusion

While the Department of Education’s proposed rule is a step toward progress, there are
several provisions that remain detrimental to students' access to equitable and violence-free
education. The sections above provide a clear illustration that there is more to consider and to
integrate into the regulations in order to ensure that the lived experiences of students, school
administrators, Title IX personnel, and most importantly, survivors, especially those from
historically marginalized communities, who are affected by Title IX every day are seen, heard,
believed, and respected.

In addition to our above concerns and recommendations, End Rape On Campus also
signed onto the National Women’s Law Center’s (NWLC) “sign-on” comment for advocacy
groups.

If you have any questions or concerns, please contact Kenyora Parham, Executive
Director of End Rape On Campus, at eroc@civicnation.org.

Thank you,
End Rape On Campus

€ | oschiavo, C. & Waller, J. L. citing Chmielewski, A. (2013). Defending the preponderance of the evidence standard in college
adjudications of sexual assault. B.Y.U. Education and Law Journal, 143, 150-158.
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